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This is in response to your request for an opinion on certain yimekeeping policies of your
employer, . ' You state that
the timekeeping requircments are the same for both exempt and nonexempt employess,
and you do not think that your employer is allowed to apply thess requirements to
individuals, like yourself, who are exempt from the overtime pay requirements of the Fair
Labor Standards Act (FLSA).

The following is & summary of the . timekeeping policies to which you object:

1) Exempt employees must clock in on their computers when they arrive and
must clock in and out when they leave during the day except for moming
and afternoon 15-mimute breaks.

2) Exempt employees are required to keep en accurate imesheet which
shows how much time they work each day.

3) Exempt cmployees' timesheets must match the computer ime log or they
must explain the discrepancy.

4 The computer log must be specific: for example, if an exempt employee is
going to be absent, be or she must say whether the time will be taken as
compensatory, holiday, or sick ume. ~

5) Exempt employees must provide the administration with.a daily schedule
of the hours they will work

The following response is based on the understanding that “exempt” employess as used
in your letter refer to so called “white collar’” employess exempt from FLSA minimum
wage and overtime requirements pursuant to Section 13(a)(1) of the FLSA.

The minimum FLSA recordkeeping requirements for such employees are found in
regulations 29 CFR 516.3, enclosed. These regulations do not lisnit an employer’s ability
to track working time. Consequemly, it is not a violation of the FLSA or its
implementing regulations for your employer to track your working time, even if you are
an exempt employee. Ses, £.8., Douglas v. Argo-Tech Corp., 113 F. 3d 67 (6™ Cix. 1997),
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Similarly, section 778.21 7(b)(3) allows the exclusion from the regular rate of payments
Mmmbwmlm“mbmmofm-the-madupmmmdwhmm
unploy:emehonhisorhzunployu‘lbuﬁness. You state that this is the case for
your client's employees. Inttﬁs:inmiontheregtmﬁundlmmmmsionﬁnmthe
regular rate for transpartation, travel expenses and “Living expenses away from home”
[italics added]. Cenainlythcphrase“livingexpcnss”indudsm:eostoffood, and the
necasityofeaﬁngmulsawsyﬁumhnmeismaddiﬁmﬂupmthnﬂmmloype
inears for the employer's benefit. Thus, your client may properly reimburse employees
fnrthccostofrheirmealswkdlemdtngfm'woﬂ:,mdexclndethispaymentfmmﬁxz
employee's reguler rate of pay.

Please note that section 778.217(c) cautions that any payments to an employee which are
i jonately large or which gre not reasonsbly approximate 1o the employee’s
expense will be included in the employee’s regular rate of pay.

This opimion is based exclusively an the facts and circumstances described I your
request and is given on the basis of your representation, explicit or implied, that you have
provided a full and fair description of all the facts and circumstances which would be
pertnent to our consideration of the question presented. Existence of any other factual or
historical background not conteined in your request might require & different conclusion
then the one expressed herein. You have represented that this opinion is 0ot sought by 8
party to pending litiganion co ine the issue addressed herein. You have also
represented that this opinion is not sought in conmection with an investigation or litiganon
between a client or firm and the Wage and Hour Division or the Deparment of Labar.

We trust the above information is responsive to your inquiry.

Sinc;ly,
Admimstrator

: Teramy D. McCutchen

Enclosure



